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	Rule
	Comment
	Recommendation

	64E.03 (1)
	An accreditation committee is hereby established for purposes of the delegated authority contemplated in rule 64E.02(b)
	64E.02(b) should be 64E.02(1)(b)  

	64E.04 2(b)
	A registered agent based in the Republic has been licensed as such to represent a foreign based entity. The license thereto has been issued in accordance with the prescribed rules of the Act. In order to promote trade facilitation and achieve liberalization of the supply chain we encourage that registered agents should qualify to apply for AEO status on behalf of the foreign principle. It may well be that the foreign principal is an Authorized Economic Operator and subject to the mutual recognition agreement be afforded the same status in South Africa. 

All parties in the supply chain should be enabled, because that is the only way to assure the integrity of the entire supply chain.
While understandable that SARS cannot verify a foreign importer, the foreign importer can be verified by customs in her country, in consultation with SARS.
The registered agent can be verified by SARS.


“Registered agent” is one of multiple functions.  Thus, a registered agent may be a clearing agent, an importer or exporter.  When providing AEO approval, the legal entity, and not its particular function (such as registered agent) is approved by SARS.  The draft Rule in its current form implies that a multi-functional legal entity which may contract with one foreign importer as a registered agent, but has 50 other client’s resident in the Republic, may not apply for AEO status.



	A registered agent should therefore be allowed to apply for accredited status on behalf of a registrant that is not located in the Republic. 

	64E.05(1)(b)
	Noted
	The e-mail address should be reflected on the SARS Website and any policy document. 

	64E.05 2(a) and (b)
	Expecting an applicant to whom only a few sections may be applicable, to browse through 30 pages of questions, and self-identify which sections may or may not apply to him, is unrealistic and untenable, creating uncertainty for the applicant as well as for the SARS staff who must consider the completed questionnaire.  
	We suggest that the questionnaire(s) be refined to address the requirements relevant to specific client types. 

	64E.06 (3)(a)
	Competency assessment to be passed to establish sufficient knowledge, 64E.06 – Is the competency certificate a perquisite to apply for AEO status If not so, what is the specified time frame in which the competency assessment must be obtained. 
	We recommend that an applicant be awarded accredited status on condition that the competency assessment is taken and attained within 6 months. 


	64E.06 (3)(b)
	Noting that validity period is for three years from the date of issue, the anomaly arises where under draft rule 64E.09 (1)(b) accreditation is awarded for a 5 year period.
	We recommend that the validity of the competency be aligned to the validity period as expressed in rule 64E.09 (1)(b)

	64E.08 2©
	Noted
	Refer comment under 64E.11 and 64E.12

	64E.10 (1)
	Noted
	We recommend that SARS issue a reminder to the client 30 days prior to the expiry of the status. 

	64E.10 (3)
	If consideration of an application for renewal of accredited client status is not finalised before the expiry of the status, the Commissioner may extend the validity period of the status until the renewal application is finalised.
	We recommend that SARS, for the sake of continuity, in writing, provide proof of extension to the applicant. 

	64E.11 (1)(a)(i) 
	a contravention of sections 80 to 84 and 86 of this Act that resulted in the imposition of any administrative penalty; or


	The inclusion of these sections is too broad and there may be exceptional circumstances such as example relating to Section 80 and example relating to Section 84.  It is proposed that the reference to these sections be qualified to reflect that:
(1) There must be a fiscal impact, and;
(2) Deliberate or intentional non-compliance has been established.

Example relating to section 80:
[bookmark: _GoBack]ITAC often issues a rebate permit covering the import of certain goods.  SARS does not always agree with the inclusion of the goods mentioned by name in the rebate permit and will make an assessment that the goods do not qualify for the rebate.   This would be regarded as an offence by SARS in terms of section 80(1)(j).

Examples relating to section 84:
SARS customs currently deems any mis-declaration, even if entirely unintended, as an offence in terms of section 84.
Tariff classification, for example, is largely interpretative in nature, and if any officer decided that a different tariff applies, even if there is no under payment of tax, and imposes a penalty, the penalty text includes a reference to section 84.
Similarly, if a quantity and code error occurred due to an error in automation, which is detected by SARS, and a penalty is imposed, it is held in terms of the section 91 offer to be an offence of section 84 covering “false declarations”.  This is even though there is zero impact to the fiscus, there could not possibly be any intention to achieve an ulterior aim, and the error is clearly inadvertent.   





	64E.11 1(a)(ii)

	any suspension or cancellation of a registration or a licence, or a deferment benefit granted to the applicant in terms of this Act;
	Exceptional circumstances such as the national state of disaster has necessitated settlement arrangements for deferment which did not result in suspension. Such a provision should similarly be made and provided for in the rule. Furthermore, the suspension of the deferment benefit mitigated by the penalty paid should still qualify for accredited status. 

	64E.12 (2)(c) (i)
	Rule number repeated
	Should read 64E.12(2)(c)(ii)

	64E.12 2(d)(iii)
	Rule number repeated
	Should read 64E.12(2)(d)(iii)

	64E.12 (2)(d) 
	The aim will always be to assure the integrity and security of cargo, to avoid loss, but this has no bearing on SARS customs, except to the extent that the goods are under customs control.
	We would recommend that SARS consider rewording as follows: measures must be in place to ensure that the security and integrity of cargo and any conveyance is maintained whether under the applicant’s or customs supervision or control. 

	64E.12 (2)(i)
	the applicant must practice good corporate governance and be able to show compliance with the guidelines contained in the latest revision of the King Report on Corporate Governance.
	Noted insofar as it applies to the applicant. 

	64E.13(a)(ii)
	reduction of the amount of any security required in terms of the Act;
	Additional proposed benefits:
(i) Allowing correction without penalty where...........(describe the circumstances, e.g. self-detection), but with interest (if applicable)*;
(ii) Allowing correction with fifty percent of the prescribed penalty, where..........(describe the circumstances, e.g. detection by customs), but with interest (if applicable).

* Some customs administrations around the globe have introduced a penalty free AEO benefit.  This is consistent with a trust relationship between two parties, where the trusted AEO does her utmost to be fully compliant at all times, and to make correction to the full extent of the law where any non-compliance is detected, regardless of which party makes the detection.

	64E.14(ix)
	fewer documentary and physical inspections for compliance and supply
chain security risks;
	Additional proposed benefits:
(i) Weekly (monthly?) clearance in respect of goods removed from a customs and excise warehouse;
(ii) Export customs clearance following delivery of goods to the port but before loading of the goods on to the conveyance.
(Note: (ii) above is consistent with the premise of a trust relationship and non-intrusive inspection methods such as post-clearance audits.)

It is not clear whether licensed customs broker who is also has a licensed storage facility be under accredited level 1 and under level 2 separately or would level 2 accredited status accommodate both in terms of all functions, same legal entity?



	64E.14(xi)(bb)
	Provided that consent has been given by the holder on
application form DA 186 for the sharing of such information as
may be necessary for the facilitation of the co-ordinated
intervention
	It is proposed that the customs legislation should enable such sharing of administrative interventions between government departments / law enforcement agencies without requiring written consent.  
On the other hand, information sharing of a non-administrative nature should be disabled, being subjected to a court order, search warrant, or written consent by an affected party.

	64E.17(3)
	Any Level 2 accredited client status granted before the effective date must from the effective date be regarded to be a Level 1 accredited client status as
contemplated in rule 64E.04(1)(a).”
	We concur with rule 64E.17(3)

	General comments: 

It is not clear whether a licensed customs broker who also has a licensed storage facility be accredited under level 1 and under 2 separately or will level 2 accredited status accommodate both functions i.e. same legal entity. 










	Form
	Comment
	Recommendation

	DA186
	We take cognisance of the fact that the DA186 is to be published for comment at a later stage we do however suggest that the competency assessment requirement be included therein.
	Include all requirements in point form on the application form for ease of reference, distinguish between Level 1 and Level 2 by way of perhaps a relevant annexure since these levels have distinct requirements. 
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